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          NO. 44130 
 
          Ada County Case No.  
          CR-2015-16989 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Ard failed to establish that the district court abused its discretion by imposing 
a unified sentence of seven years, with one year fixed, upon his guilty plea to 
possession of methamphetamine? 
 
 
Ard Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Ard pled guilty to possession of methamphetamine and the district court imposed 
a unified sentence of seven years, with one year fixed.  (R., pp.21-22, 45-48.)  Ard filed 
a notice of appeal timely from the judgment of conviction.  (R., pp.49-51.)   
 1 
Ard asserts his sentence is excessive in light of his health issues, family support, 
and acceptance of responsibility.  (Appellant’s brief, pp.3-6.)  The record supports the 
sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The maximum prison sentence for possession of methamphetamine is seven 
years.  I.C. § 37-2732(c)(1).  The district court imposed a unified sentence of seven 
years, with one year fixed, which falls well within the statutory guidelines.  (R., pp.45-
48.)  At the sentencing hearing held on March 25, 2016, the state addressed Ard’s 
extensive history of substance abuse and criminal offending, his repeated failures to 
abide by the terms of community supervision, the risk he presents to the community, his 
minimization of his drug use and belief that he does not require substance abuse 
 2 
treatment, and his failure to rehabilitate or be deterred.  (3/25/16 Tr., p.29, L.2 – p.36, 
L.2.)  The state submits that Ard has failed to establish an abuse of discretion, for 
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, 
which the state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Ard’s conviction and sentence. 
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1 MS. H[GBEE: Thank you. 1 Inside, two plastic contact lens cases with 
2 The State Is going to ask the Court to 2 methamphetamlne that was tested by the lab. 
3 follow the parties' plea agreement In this case, 3 They also found a cabela's scale, with 
4 which Is to enter a judgment of conviction, that 4 clear baggies underneath that scale that also had 
5 this be a seven-year prison sentence, with one 5 white powdery residue. And they located a glass 
6 year fixed, followed by six Indeterminate. 6 smoking pipe. 
7 There Is restitution In this matter. 7 They had also learned from Officer Lee 
8 The restitution Is In the amount of $316. And 8 that the defendant had a blank check belonging to 
9 It's for the cost of prosecution, as well as lab 9 the victim In this case, Inside his wallet. 
10 costs. The State Is also going to ask for court 10 He admitted to knowing about the drugs 
11 costs only. 11 11nd thought that he had discarded them. He 
12 This case occurred on December 1, 2015, 12 admitted the check was from an old girlfriend, In 
13 when Merldlan officers assisted federal Probation 13 his words, and forgot It was In his wallet. 
14 & Parole agents with a search of the defendant's 14 The victim was contacted by police, and 
15 residence In Meridian. He had failed a UA test 15 she reported that she had been friends with the 
16 that tested positive for methamphetamlne that day, 18 defendant and had to get an order to make him 
17 according to his probation officer, Officer Lee. 17 leave her residence In callfornla. She also 
18 So Officer Lee had officers search the 18 Indicated that there were four suspicious charges 
19 residence. And when they did so, they located 19 on her account, and denied giving the defendant 
20 several Items of drug paraphernalia, as well as 20 permission to h11ve her check. 
21 methamphetamlne. SpeclflcaUy, they located a 21 This Is a •• the defendant Is a 
22 black zippered case that appeared to be a dope kit 22 55-year·old man who Is a long-time methamphetamlne 
23 or a drug kit. It contained a sm11II red straw, 23 user and methamphetamlne dealer. And his crlmlnal 
24 small clear plastic baggies with crystal residue, 2.f history Is concerning to the State and the reason 
25 and a clear plastic baggy with what was marijuana 25 for the prison sentence. 
31 32 
1 In 1994, defendant was caught with a 1 He was sentenced January 12th of 1998 
2 half ounce of methamphetamlne. He also had 2 to 204 months In prison at the federal prison 
3 cocaine, marijuana, and mushrooms. He had a 3 system. rt wos 11 17-year sentence, and he served 
4 ledger and paraphernalia and a large sum of money, 4 13 of those years. He was released April 1st of 
5 when he was on his way to Nevada, and this was at 5 2011, to serve five years of federal supervision. 
8 the Boise airport. He admitted he was going there 8 The first four years of that was served In 
7 to dellver the drugs as a gift to a lady that he 7 Callfomla. However, In April of 2015, his 
8 was planning on meeting. 8 supervision was transferred to Idaho. 
9 This was the defendant's first felony 9 According to his federal probation 
10 conviction. And Judge Neville gave him five years 10 officer, Officer Lee, he did •• the defendant did 
11 of probation. 11 not do well on federal probation for the period of 
12 Also during that time In 1995, he hod 12 time that he was supervising him, which was less 
13 several other charges pending, the domestic 13 than a year, despite the defendant's claim that he 
14 violence assault charge that was amended to a 14 did well. 
15 disturbing the peace, also an R&O charge, and It 15 I spoke with Officer Lee. And In doing 
16 looks like a DU[ charge In 1995 and a DWP charge. 16 so, he Informed me that when he first met the 
17 His criminal history demonstrates that 17 defendant on April 3, 2015, he asked the defendant 
18 the defendant Is not a law-abiding citizen and 18 to submit to a UA. The defend11nt questioned this, 
19 continues to violate the law. It wasn't long 19 telling him he was never required to UA while on 
20 al'ter he was placed on probation by Judge Neville 20 supervision In Callfomla . 
21 that he was arrested for federal charges for 21 His first UA tested positive for 
22 racketeering and conspiracy to distribute 22 methamphetamlne and marijuana, according to 
23 methamphetamlne. And he was also arrested for a 23 Officer Lee. And the defendant admitted to him to 
24 PCS charge, a felony drug charge, In callfornta In 24 using meth8mphetamlne and marijuana when he came 






1 According to Officer Lee, during the 1 as a very nice Cabela's scale used to weigh drugs, 
2 short time that he supervised the defendant, the 2 and also the baggies that were found Inside of It. 
3 defendant tested positive for drugs. And his 3 The LSI scores him at 29, which places 
4 probation officer, Officer Lee, believed that the 4 him In the moderate risk category to re-offend, 
5 defendant was using quite a lot more, but was also 5 which Is surprising, given his history, that this 
6 able to dodge some of the UAs. He missed a UA In 6 number was not higher. Even the PSI Investigator 
7 November. 7 had concerns, given his criminal history, that the 
8 And the PO met with him on December 8 defendant appeared to be slipping back Into his 
9 1st, and that's when he had him do the UA and he 9 old lifestyle. 
10 tested positive for methamphetamlne. He asked him 10 The defendant's version In the PSI was 
11 about his drug usage. And according to 11 that he merely offered to hold another employee's 
12 Officer Lee, the defendant told him that someone 12 drugs and paraphernalia for a couple days, does 
13 must have put something In his drink, and 13 not seem to be very credible given the fact that 
' 14 essentially wasn't really taking accountability 14 the PO Indicated this was not his first relapse, 
· 15 for his drug use. So that Is why Officer Lee 15 that he had positive UAs, that he had admitted to 
16 decided to go to his residence and search his 16 using methamphetamlne previously, and that he 
17 residence. 17 didn't appear to have been drug tested often while 
18 He noted In the PSI report that he wlll 18 he was on the four years of supervised probation 
19 be recommending Imprisonment and the maximum 19 In callfornla -- or parole, prior to coming to 
20 sentence of six to 12 months, which Is left on the 20 Idaho. And If that were the case, there really 
21 federal sentence. His concerns are that given the 21 was not any Incentive for him to abstain from 
22 defendant's history and Involvement with 22 using drugs during that period of time. 
23 methamphetamlne, that the defendant was llkely 23 It appears that he was not completely 
24 deallng drugs again, given the Items located In 24 honest with the GAIN evaluation. He only admitted 
25 the bedroom, Including what Officer Lee described 25 to using methamphetamlne one time to the GAIN 
35 38 
1 evaluator. Although It shows he has a cocaine 1 prison sentence or seven years with one fixed, 
2 dependence, I don't think this Is an accurate 2 followed by six Indeterminate, 
3 picture of his substance abuse Issues, 3 Thank you. 
4 speclflcally with respect to methamphetamlne or 4 THE COURT: Thank you. 
5 marijuana usage. 5 Mr. Balley? 
6 The fact Is that he believes he does 6 MR, BAILEY: Thank you, Your Honor. 
1 not need substance abuse treatment, despite hls 7 I can Just tell the Court right off, 
8 continued use of methamphetamlne, Illustrates his 8 I'm going to have a very different request of the 
9 lack of accountablllty regarding his drug usage. 9 Court. I'm going to ask this court to either 
10 The State Is concerned that the defendant has not 10 consider probation or commuting this sentence. 
11 given his old lifestyle up, but continues to 11 And my reasoning Is as follows, Your Honor. 
12 engage and use drugs, despite being on supervised 12 Mr. Ard comes before you, he's 55 years 
13 release. 13 old. I felt from the beginning of this case that 
14 His desire to be a substance abuse 14 he has been very straightforward and very honest 
15 coach Is also concerning to the State, given his 15 about the circumstances that led to this relapse 
16 history of continued use of drugs. I believe that 18 that he had. 
17 he presents a danger to society. Tols Is not just 17 Whlle he was working that security 
18 a probation violation . This Is the time that he 18 detall, he was working with a younger gentleman, 
19 was caught by his probation officer actually 19 who was clearly -- Mr. Ard Is not using drugs. He 
20 having drugs, when he had admitted and had 20 tried to counsel him, talk to him about this, and 
21 positive UA tests prevlously. So this Is new 21 at one point actually took, or took Into his 
22 crlmlnal activity, and I think that the defendant 22 possession, this lndlvldual's kit, If you wlll. 
23 kind of falls to appreciate that. 23 Mr. Ard has admitted to this court that 
24 Because I think that he Is a danger to 24 he had a one-time relapse with that. Every time I 
25 society, that Is why the State Is recommending the 25 hove talked to him, he recognizes -- one of the 
